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January 11, 2016

Director Shelly Rouillard

California Department of Managed Health Care
980 9th Street, Suite 500

Sacramento, CA 95814-2725

Re: Public Comment for Aetna-Humana Merger before the California Department of
Managed Care

Director Rouillard:

Consumer Action, a California based non-profit consumer focused organization, is concerned by
the increasing consolidation in the health care industry. Competition within different health care
markets that offers ample choice, high quality, and transparency can be vital to ensuring
accessible and affordable care to patients. Competition between health insurers is vital to
ensuring lower premiums, improving quality of care, and promoting access and choice.

Within that context, Consumer Action offers these comments on the proposed merger of Aetna
and Humana. Our comments focus on the issues associated with increased consolidation within
health insurance markets and the impact on consumers. Importantly, we believe the Aetna-
Humana transaction should not be considered individually. In California, there are three separate
health insurance mergers that are all pending before the California Department of Managed
Health Care (“DMHC”) — Aetna-Humana, Anthem-Cigna, and Centene-Health Net of
California.! While each merger should be analyzed individually on the merits, a loss of three
insurers within the state will further consolidate different insurance product lines throughout
California.

We urge the DHMC to carefully review the potential adverse effects of the Aetna-Humana
merger and of health insurance consolidation generally. As detailed throughout the comment,
ensuring and increasing competition within health insurance markets is critical to improving care
and lowering costs.

The below comment will address (1) concentration and the impact of the Aetna-Humana merger,
(2) a merger’s impact on consumer costs, (3) concerns regarding network adequacy, (4) the
unlikeliness of health insurance merger efficiencies, and (5) divestitures and other remedies.

l. Aetna-Humana Merger’s Impact on California Insurance Markets
California’s insurance markets remain highly concentrated. In 2013, the commercial market had

a dominant insurer with a 48 percent market share and only four total insurers with at least a five
percent market share.? A 2014 report by the United States Government Accountability Office
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found that the three largest commercial insurers for individual, small group, and large group
enrolled 84 percent of all Californians.®> The three mergers of Aetna-Humana, Anthem-Cigna,
and Centene-Health Net of California will further exacerbate competition issues within the state.

Both Aetna and Humana offer insurance products in California.* While Humana is a smaller
player in California offering only Medicare Advantage (“MA”) products, Aetna has a larger total
market share and offers a range of products. Nationally, the newly formed Aetna will cover 33
million Americans, adding 3.2 million Medicare Advantage (“MA”) members making Aetna the
largest insurer in MA.®> In California, according to a report presented to the DHMC, the
combination of Aetna and Humana will reduce competition for MA in eight separate counties —
Fresno, Kern, Los Angeles, Orange, Riverside, San Bernardino, San Diego, and Ventura.®

1. The Merger’s Impact on Consumer Costs in California

Studies of past health insurance mergers have documented that mergers harm consumers in
higher premiums and reduced service. We are concerned that these proposed mergers would
lead to the same harms for consumers in California — i.e. rising costs, higher premiums and out-
of-pocket charges. From 2011 to 2016, premiums in the California individual market have gone
up on average 8.5 percent per year.’

There is little dispute that there is a direct correlation between health insurer concentration and
higher premiums.® According to one health economics expert at the University of Southern
California’s Schaeffer Center for Health Policy and Economics, “when insurers merge, there’s
almost always an increase in premiums.”® Two separate, retrospective economic studies on
health insurance mergers found significant premium increases for consumers post-merger. One
study found that the 1999 Aetna-Prudential merger resulted in an additional seven percent
premium increase in 139 separate markets throughout the United States. 1 Another study found
that the 2008 United-Sierra merger resulted in an additional 13.7 percent premium increase in
Nevada.!! There is also economic evidence that a dominant insurer can increase rates 75 percent
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higher than smaller insurers competing in the same state.'? The insurance mergers could also
impact out-of-pocket costs as patients see increases in deductibles or other insurance-related
costs. '3

In contrast, there are no economic studies or evidence indicating that insurance mergers lead to
lower prices for consumers. However, that has not prevented the merging companies from
suggesting that their mergers will create cost savings which they will pass along to consumers. 4
Much of these supposed savings are attributed to the new merged firm’s expected greater buying
power, also known as monopsony power. According to proponents of health insurance mergers,
a dominant insurer can use monopsony power to lower provider reimbursement rates and pass
the savings along to consumers.® But, there is no evidence consumers actually receive any of
these potential savings. In fact, Professor Thomas Greaney, a leading health antitrust scholar,
has noted that there is actually “little incentive [for an insurer] to pass along the savings to its
policyholders.”® More likely, the now-dominant insurer would exploit its monopsony power to
benefit only itself, closing off choices, and pressuring providers to cut corners on quality of care
in order to meet its demands — the opposite of what consumers need.*’

Current market regulations will not deter an insurer from raising consumer costs. Some
supporters of these mergers have argued that the medical loss ratio (“MLR”) “directly limits the
level of insurer profits,” thus protecting consumers from price increases.'® While MLR is an
important tool that requires health insurers spend 80 to 85 percent of net premiums on medical
services and quality improvements, it will not adequately protect consumers from
anticompetitive harm. Along with MLR not applying to self-insured plans, and the potential for
MLR to be gamed by insurers to reduce consumer welfare, MLR, as health antitrust expert
Professor Jamie King has observed, “does not guarantee that dominant insurers will not raise
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premiums and as such, it is not a substitute for the pressures toward lower costs and higher
quality created by a competitive market.”*°

I11.  There are Significant Concerns over Network Adequacy

We urge the DMHC to also consider and evaluate the impact of the Aetna-Humana on provider
network adequacy. For many consumers, the networks offered in a plan are as important a
consideration as cost. In designing a health insurance provider network, there is a careful
balance between cost and provider access. A narrow insurance network is designed to give
consumers low-price provider options at the cost of limiting the number of providers offered.
Offering the choice of narrow network options can be consumer-friendly to cost-sensitive
individuals. But, if an insurer can force consumers into a narrow network of providers and
eliminate choice, that can be harmful, leaving consumers with less access and potentially lower
quality of care.

Network adequacy is an issue in California. A recent study by the Leonard Davis Institute of
Health Economics and the Robert Wood Johnson Foundation found that 75 percent of all
individual plans offered in California use narrower networks that only include 25 percent or
fewer of all area providers.?® These adequacy concerns can force consumers to drive great
distances to seek medical care. A survey from the American College of Emergency Physicians
found that 73 percent of respondents noted that narrow networks have caused disruptions in
care.?! For these reasons, we request that DMHC analyze and consider network adequacy issues
in the Aetna-Humana merger.

IV.  Health Insurance Merger Efficiencies are Unlikely in California

As a general matter, one potential benefit of mergers is the enhancement of the new company’s
ability to compete, by strengthening its capacity to bring down price, improve quality, enhance
services, or create new products — collectively referred to as “efficiencies.”??

Aetna and Humana have argued that the merger would create substantial efficiencies leading to
improved health care quality and lower costs.?® But these kinds of efficiencies cannot help
justify a merger unless (1) it is really necessary for the insurers to merge to achieve the stated
efficiencies, and (2) the stated efficiencies will actually benefit consumers.
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According to Aetna, its merger with Humana would create $1.25 billion in “synergy
opportunities” and “operating efficiencies.”?®> However, while the merging insurers have offered
little details about these supposed savings, the bigger question is if consumers would see any
benefit themselves from these savings, if they do result, in the form of lower costs or greater
value. There is no evidence or scholarly studies showing that insurance mergers lead to savings
for consumers. In fact, as previously noted, evidence indicates that health insurance mergers
lead to higher consumer costs, not increased consumer savings.

A more abstract argument raised by the merging insurers is that the mergers will allow them to
improve innovation. Innovation in health care delivery is critical. For one thing, there is a need
to change health care from the current volume-based system to a patient-oriented, value-based
delivery model that incentivizes insurers and providers to improve care and lower costs. Aetna
and Humana have not offered sufficient details or analysis demonstrating how innovation will
improve post-mergers. In fact, reviewing their testimony and data, Professor Dafny found their
claims speculative at best that the mergers would enhance their ability to develop and implement
new value-based payment agreements, noting that there was no evidence that merger would be
required in order to carry out such initiatives.?” Moreover, at a recent conference, Professor
Dafny further noted that statistical evidence shows concentrated insurance markets often have
less innovative insurance product offerings, meaning mergers between insurers will not likely
lead to higher quality or more innovative insurance products.?

V. Divestitures and Other Remedies

In other cases, mergers have been approved conditioned on the imposition of certain remedies
such as divestitures or additional conduct regulation. Both of these types of remedies have
significant limitations and risks that should be evaluated by the DMHC. In evaluating any
proposed remedy, it is important to remember that the law requires that a remedy must restore
the competition that would otherwise be lost, or otherwise prevent the harm that would result.

In nearly every health insurance merger enforcement action during the last two decades,
Department of Justice (“D0J”) has relied on the structural remedy of divestiture.?® Divestitures
require that the merging insurance companies spin off subscribers or operations to another,
independent insurance company to restore competition. However, the effectiveness of
divestiture as a remedy has come under significant questioning. Economic research by Professor
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John Kwoka finds that divestitures often fail to restore competition to the marketplace.*® Indeed,
skepticism regarding divestiture has led DOJ, the Federal Trade Commission (“FTC”), and the
courts to reject divestitures as a remedy in other merger enforcement matters. In their reviews of
the proposed mergers of Comcast-Time Warner Cable and Sysco-US Foods, the enforcement
agencies rejected the divestitures offered as remedies, and instead blocked the mergers. When
Sysco pursued its merger anyway, the court agreed with the FTC and enjoined the merger. 3!

Regarding health insurance markets, there is little evidence that the benefits of competition are
effectively restored after divestitures. In fact, in the previously cited two retrospective studies on
health insurance mergers, both matters involved divestitures of covered lives for different
insurance products, but the merged companies were still able to raise premiums by significant
margins.3? Additionally, for any divestiture in these matters to be successful, the purchaser of
the assets will need to have and maintain a cost-competitive and attractive network of hospitals
and physicians; ensuring this will require scrutiny and continued monitoring from DOJ.*® With
the lack of competition in a number of California markets already, it may be difficult to
genuinely preserve the competitive benefits of the pre-merger market structure through divesting
subscribers or operations to a competitor.

While the DOJ (and the California Attorney General’s Office, using its own antitrust authority)
may be considering divestitures, the DMHC is also empowered to develop additional remedies
for a health insurance merger. These remedies can be in addition to any remedies, including
divestitures, ordered by the DOJ or the California Attorney General.

Regulatory remedies also have their shortcomings for effectively protecting competition and
consumers against the abuse of market power resulting from a merger.®* Nevertheless, such
remedies could play an important role in limiting harm to consumers and to the health care
marketplace. In the event Aetna-Humana merger is permitted to go forward, we recommend the
California Department of Managed Health Care consider recommendations made by Consumers
Union in their comment to the DHMC on the Aetna-Humana merger.

Conclusion

Consumer Action is troubled by the consolidation within the health industry and its impact on
price, access, and quality of care. Mergers between Aetna-Humana, as well as Anthem-Cigna
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and Centene-Health Net of California, could further eliminate health insurance competition in
California. While the merging companies have argued supposed benefits associated with these
mergers, available scholarly evidence suggests that consumers will see limited to no benefits and
instead will face higher costs, less innovation, and potentially lower quality of care.

For these reasons, we strongly urge the California Department of Managed Health Care to use
the remainder of the merger review period to carefully analyze this merger. We would be happy
to address any of the points raised in this comment. Please do not hesitate to contact us with any
questions.

Respectfully submitted,

Consumer Action

Counsel of record for this comment is:

David A. Balto

James Kovacs

The Law Offices of David A. Balto
1325 G. St.

Suite 500

Washington, DC 20005
202-577-5424
David.balto@dcantitrustlaw.com
James.kovacs@dcantitrustlaw.com



